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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gmc.mm
ATTORNEY Ganrnar,

Hon, E. Y. Cunninghem
County Auditor
Navarro County
Corgicana, Te x a s

Opinion No. 0~£060 e

mileage fees for every arregt made?
And related quontiggg:

Dear Sir: -

Your recent request, asgking for an wpindqQnof
this department on the ueq;IGQS\Qf are hereinl\ stpted,
has been received.

County are al-

lowed to colleof ‘ o8 at 74¢ per mile
: saking stable fee §4,15,
Is the copftel : ke this oollee~

*He\has colleo d the past year, in round
: £Y¥00 .00 above the allowed
50 of this is deducted as
A8 he has been pald 15¢

1 report of one constable for
referred to in the ebove ques-
$2800 .00 gross colleotions, $2100,
grose fees, leaving $700.00 over his
le., Prom thia he deducts his deputy
constable's ealary and his telephone and
telegraph bill and the sbove menticned $480,
for traveling expenses which showe that he
does not owe the ocounty any excess fees for
the year.

HO COMMUNKICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GEMERAL OR FIRST ASSISTANT



_72

Hon. E. Y. Cunningham, page 2

"his same thing occurred in the year
1938 and on the same basis the county made
the constable pay beck to the county £95.00
in excess fees. In the event you rule that
he ie allowed to deduct hls traveling ex-
penseB, should the ocounty refund him the
money pald for the year 19387

"Pleace give us a ruling as to whether
he is allowed to maks thesea deductions.”

Arficle 1065, Code of Criminel Procedure,
reads, in part, =ss fellows;

"The following fees shall be allowed the
sherlff, or other peace officer performing
the same services In misdemeanor cszses, to
be texed sgainst the defendant on convictlon:

"1. For executing each warrant of ar-
rest-or caepies, or making arrest without war-
rept, two 4ollaxs.

" % x o=

*8. Yor conveylng s witness attached by
him to any court cut of his county, four dol-
lars for each day cr fractionsl part thereof,
end his sctual necesssxry expenses by the near-
est practicable publisc conveyance, the smount
to be steted by =aid offlcer, under oeth and
approved by the judge of the court from which
the attachment 1lasued.

®*g. Yor oonveying & prisoner after con-
vietion to the county jail, for each mile,
going and coming, by the nearest practicable
route by private conveyance, ten cents a
mile, or by rulilway, seven and one-half cents
a nile,

®10. Por conveylng & prisoner arrested
on a warrant or caplas issued from another
county to the court or jall of the couaty
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from which the process wsoe igmsued, for esach
mile traveled going &nd coming, by the heer-
est practicable route, twelve end one-~half
conte.

"1l. Xor each mlle he may be compelled
to travel in executing eriminel process and
sunmoning or attaching witness, seven «nd one-
half cents., Xor treaveling in the service of
process not ctherwise provided for, the sum
of seven and one-half cents for eack mile go-
ing and returning. If two or more persons
are mentioned 1n the same writ, or two or more
writs in the same case, he shall charge only
for the dlstance aotuaslly and necessarlly
truveled in the seme.®

It is necessary that we bear in mind the faot
that the fee statutes are striotly construed and fees
by Implication are not permitied, It is a very settled
matter that the constable, who is compsnsated on a fee
baels 18 not entitled to any fee a2t all in a misdemean-
or case unless & conviction is obtained.

Tex. Jur., vol. 34, p. 4563 -
¥oCrlla va, City of Rockdale, 46 S.W. 654.

The above mentioned statute expressly pro-
vides fees by the way of campensation for the partioun-~
lay services epnumersted therein end unless the partioun-
lar service 1s actuelly performed the officer is entitled
tc no fee for such service. The fees provided therein
are allowed only when such services are actually per-
formed by the officer. When en officer executes a
warrant of arrest or capiss in a misdemsanor case or
mekes a legasl erreat without a warrant, he 1s entitled
to the sunm of two dollars. Where it is negessary for
such officer to do any travellng in conmection with the
exscuting the warrant of arrest or capiess, he is entitied
to the rilesge provided by Article 1065, Code of Criminel
Frocedure, supra. However, if it is nol necessary to
do eny treveling in exaout{ng a warrant of arrest, oY

BEP12°1,07e 20 AT 1080} % B R 00 BB B OFFices,
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Thersfore, your first juestion is resyectfully snawer-
ed in the rmegative.,

#ith reference to your pecond question, we
direct your sttention ta Seotion 4 of Artiole 3883 end
Artiole 3891, Vernon's innotated Civil Statutes. BSece
:10“ 4 of Article 3883, supra, resds, in part, as fol-

OwWS]

"In gounties contalning sixty thousand
and one (60,001) and not more than one hunared
thousand (100,000) inhsbitants; County Judge
Distriet or Criminel District Attoraey, Eheriff,
County Clerk, County Attorney, District Clork,
Tax Collestor, Tax issegsor, or the Assessor
end Collector of Texes, Your Thoussnd ($4000.00)
Dollere each; Justice of the Fesace and Conste-
bloﬁ Twenty-one Hundred ($2100,00) Dollars
each,"

irticle 3591, Vernon'e Annotuted Clvil fitet-
utes rveds, in psrt, as followmss

"Kach offlcer named in this Chapter shall
firast ocut of the current fees of his offioce
pay or be pald the smount allowad hLinm undey
the provieionm of Artiole 3883, together with
the salaries of his sssipgtznts and deputies,
and authorired exyesses under Article 3899,
sand the amount necessalry to cover ocosts of pro-
miuk on whrtever surety bond may be required
by law, If the ocurrent fees of such office
ccllectsd in any veszy Le more than the amount
needed to pay the amounts sbove epeocified,

s:20 ahall be deemed excess fees, and shell be
dispored of in the monner horeinafter provided.
" waoa *

*In counties contalning olxty thoussnd
and one (60,00%{ and not more than one hun=-
dred thousend (100,000) inhaditents, dlstrict
and county officers naowmd hereiln shall retain
ore~third of suck exoess fees until such one-~

274



275

Hon. ¥. Y. Cunningham, page B

third, togsther with the smount specified 4n

Artlele 3883, amounts to Forty~-seven Hundired

end Fifty (§4750) Dollars, ¥reoinot officers

shall retalin one-third until such one~trird,

together =itk the amount specified in Article

goeag, amcunts to Twanty-sixz Hundred (§2600)
1lers.

o
e e &

Article 3809 reads, in pert, as follows:

*aAt the close of sach moath of his temure
of office esch offioer nsned herein who is
coxmpansdted on s fese basis shall meke as part
of the report now regquired by law, an fteme
ized end mworn statesment of all the sotual
and necessary expense inourred by him in the
conduet of his office, such as stotlonery,
staxps, telephons, premiums on officials?
bonds, including the eost of surety bonds for
his DPeputies, premium on fire, turglary, theft,
roblary insurance proteoting pubdblie m&-,
travel sxpenses and othar necsssery ex-
penses, The Coxzissioners® Courd of the coune
ty of the Sheriff's recidence may, upca ths
written end sworm applicetion of the Bheriff
stating the necsssity therefor, rrchess aguip-
ment for & buresu of oriminal {dentificstion
such as cazeras, finger print ssrds, inks,
chesiicnls, microscopes, radlo and laboretory
e;uipment , filing cerds, filing cabinets, teer
gas and other equipnent in kesping with éu
systex in use by the Departzesnt of Fublie
Safoty of thie State or the United States De-
pertment of Juztice and/or Bursau of Criminal
Taentiflication, If such expenses be incurred
in connection with eny particulnr czwe, such
statenent shall nalli® Ssuch case, 3Such ex;ense
accouat shall bte suiffect tc the audit of the
County iuditor, if any, otherwise by the Comw
nizslionerst Courty end if it appesrs thet any
itenr of much expenss was not inourred by such
officer or such iten was not & necessary
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expense of afflioe, such item shall be by such
eudlitor or court rejected, in which case the
collections of auch item may be adjudlosted
in any court of oompetent Jurisdiotion = » ¢ *

The precinet officials of Navarro County are

soupensnated on s fee bacis gnd ths populstion of sald

oounty, according to the last Federal Census, is 8ixe
ty Thousand, FPive Hundred and Seven (80,507) inhadis-
ants, Therefore, the maximus compsnsation for consta-
blea of Navarro County under Articleas 3883 and 3891,
supra, is Twenty-six Hyndred (62600) Dollers per ennum,
The conkteble, nmentlicned in your letter, coilected
Teonty-eight Hundred (£2800) Dollars dur the yoar
of 1939. The oconstadle is allowed to retsin out of
the current fless of his office the amount allowed him
under the provieions of isrticle 3883, supre, togsther
with the salaries of hie assistante and deputies, and
suthorized expenses under article 5899, snd the amount
necessuYy to cover cost of premium oo whztever suresy
bond may »e required by lew, and if the current fees
of suck orfice colleoted {n any yesr be more than the
anount needed to pay the amounts sbove specified, tim
ssns shell be ddapned oxcess fees, and shall be disposed
of as provided .ty law. %hen the current fees of the
constablate office agollected in any yeer is more than
the ancant nceded to pey the amounts above specified,
he i3 allowed %0 reteln cne~third of such excess fees
until audh one~third, tvogsther with the amounts apeci-
fied in article 3883, supra, amounts to Twenly-six
Bundred (%2600} Dollers per anmum,

This department has repestedly held that a
consteble cpersting upon & fee basis is autiorized ¢o
deduct the noceszsary expefises incurred in performing
the duties of his office including treveling sxpenses
out of his excoss fees of office, provided he cumplies
with irticles 3899 ond 3891, supre.

It wzs held 1n cur opinion No. 0-1866 that:
" 4 » » & constable coupensated on a fee

baslis would bs entitled to deduot frox his exw
cess fees sp an autt.orized expense of office,
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tho necesasry traveling expensss, lncluding
the exyennps of grne, o0il end & ressonsble
amcunt of 'up-kaop‘, inouxrred by the consta-
ble in the dischurze of his officlial duties,
provided he cax:lied with irticles 3829 and
3891, supra.”

For your oonvenlence we are enclosing o copy
of our opinion Ko, O=~1868.

Ve 40 not have sufficlient faets to «nswer your
third question. Novever, 1f you will present us all
the fsots regurding ssild question, we will be glzd to
give it our most suareful coneiderstion,

™vusting that the foregoing fully answers your
inquiry, we romaln

Yours very truly
ATTORREY TLXERAL OF TIXAS

oy (etellilices

Arésll Williams
A¥tob Agaistant
Znol. (¢. opinion 0-1268)
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